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A TASK FOR YOU-A TASK FOR ME
By MARY LOUISE FOUST, C. P. A., Louisville Chapter, Aswa
Miss Foust, attorney and accountant, has recently taken office as Auditor of Public Accounts of the 
State of Kentucky. This address was delivered before the Council of Delegates, National Association of 
Women Lawyers, in Chicago, in February.
The CPA—Attorney controversy over tax 
practice should not exist. If two professions 
cannot complement and supplement their 
respective services harmoniously then I 
should say they are not professional.
When one examines early statements 
regarding whose field tax practice is, one 
wonders that lawyers have the audacity to 
about face and now try to establish an 
apparent monopoly except that they have 
awakened to the fact that it is a lucrative 
field and they should have the plum.
In 1928, an attorney, R. M. Stroud, made 
this statement before the Wisconsin Bar 
Association, “Certain parts of the work— 
usually the earlier stages of ascertaining 
tax liability—only the accountant can effi­
ciently perform; that work would be quite 
beyond the competency of the attorney. In 
threshing out the problems of accounting 
with state or federal auditors the certified 
public accountant may be much more effec­
tive than the attorney.”
The New York Bar Association Yearbook 
of 1929 contains this statement, “The great 
field of taxation, including reporting, the 
Treasury Tax Unit and the Board of Tax 
Appeals, has been all but taken over by the 
accountant fraternity, which seems to have 
proved itself the more fit to survive in 
such environment.”
In 1937, an attorney, Leo Brewer, ad­
dressing a Joint Meeting of Accountants 
and Lawyers at San Antonio, Texas, posed 
and answered the question, “Who can more 
efficiently serve the client, the lawyer or 
the accountant?” His answer was, “By 
applying the test of benefit to the client, 
I am convinced that most of the field of 
taxation will fall within the realm of the 
accountant.” He did go on to add, “Where, 
however, a question of law is involved, the 
client should have a lawyer in addition to 
an accountant.” To that last statement the 
Certified Public Accountants subscribe, as 
is evidenced by such a provision in the 
Statement of Principles adopted by The 
American Institute of Accountants and ap­
proved by The House of Delegates of The 
American Bar Association.
At the Ohio Institute on Accounting in 
May, 1931, an attorney, Lionel P. Kristeller, 
addressing the group made this statement, 
“No lawyer, unless he is qualified by specific 
training, can properly prepare these returns 
(tax returns). He ought not to attempt the 
undertaking if the client is to be wisely 
represented and the return accurately com­
piled.”
As late as 1944, a Massachusetts attorney, 
Robert G. Dodge, writing for “The New 
York CPA,” made this statement, “Tax work 
as has often been pointed out, has been 
neglected by lawyers and the average lawyer 
does not know anything about it.”
It was the postwar step-up of income tax 
investigations that put many taxpayers 
under closer surveillance that awakened the 
attorneys to the fact there was a lucrative 
area of practice they were overlooking. It 
appears they immediately sought to remedy 
their plight by singling out isolated cases 
to term unauthorized practice of law.
The Bercu case was at bar in 1947 in the 
State of New York. The Conway case, a 
Minnesota case, was decided in 1951. The 
most recent case in which a CPA was de­
nied the right to collect a fee for services 
termed by the court “the unauthorized 
practice of law” is the Agran case handed 
down in The Superior Court, County of 
Los Angeles, California, June 14, 1954. The 
Agran decision is not binding on other state 
courts and not even binding upon all Cali­
fornia courts.
My personal opinion is that the account­
ants should not have become alarmed about 
the Bercu case. Mr. Bercu had rendered a 
service that bordered on legal counseling, 
if it could not be actually termed such. By 
his own words he was in the habit of ren­
dering such services independently of any 
accounting assignment. It appears the case 
was carefully selected by The Bar Associ­
ation, and is not typical of tax practice by 
Certified Public Accountants. It is necessary 
that a CPA know and understand tax law 
in order to be guided on related accounting 
records, and there can be no criticism of 
his acquainting himself with any and all 
Court decisions or Treasury rulings. When 
that knowledge is used in connection with 
an accounting assignment I should say a 
court ruling that he is practicing law would 
be ruling against public policy. He has pre­
pared himself to serve the public as a CPA 
11
and having augmented his background by 
acquainting himself with court decisions is 
using the knowledge to better serve his 
client.
At this point I should like to come to 
Mr. Bercu’s defense with this observation, 
he was attempting to provide the client with 
a service a lawyer was ignoring. The com­
pany to whom the advice was given had a 
lawyer employed whose knowledge was not 
current on the point in question. The ques­
tion is, who can provide the service?
The first tax case I had, and I speak of 
case and not tax client, came into my office 
when I had been practicing about six 
months. It was already in the tax court 
stage when the taxpayer came to me. When 
the federal agents first started the audit 
and investigation the client had engaged 
an attorney who practiced tax law but 
seemingly made no effort to provide the 
client with the professional service a lawyer 
holds himself out to do. He had permitted 
a net worth settlement to become final and 
the federal authorities to slap a jeopardy 
assessment on the taxpayer’s equipment, 
and the intelligence division to conduct an 
annoying investigation. The taxpayer, an 
unschooled person, knew not which way to 
turn because he thought his legal counsel 
was handling the case. He had turned it 
over to the attorney, and when no cooper­
ation was had the federal authorities became 
aggravated. The client brought the case in 
to me and it was not long before the In­
telligence Division withdrew from the case. 
It required work on my part to delve into 
his records, and ascertain that while there 
had been errors in reporting they were 
through ignorance. The client had employed 
a bookkeeper at a minimum salary which re­
sulted in his not having the most competent 
help, and a lawyer annually to prepare the 
income tax return. Two lawyers to whom 
he had paid fees were out of the case now 
because their services had not been ade­
quate.
Since the case was at the tax court stage 
I encouraged the client to employ another 
lawyer who would use the information I 
had obtained as an accountant. He was not 
interested. My services had been such as 
to give him confidence in me, and he desired 
no other since I was a lawyer and could 
serve in that capacity too.
Dean Griswold of The Law School of 
Harvard University considers that the 
“practice of law” approach to the problem 
begs the question. Proceeding from that 
major premise to a minor premise that if 
the problem involves a matter of law then 
it is “practice of law” and can only be done 
by a lawyer is erroneous according to this 
learned gentleman. He questions, “Must all 
policemen be lawyers?” You can follow his 
thinking there. Policemen interpret the law.
The accountants have not wanted to in­
vade the field of law, but any lawyer who 
refuses to admit that an accountant can 
render better accounting service if he is 
acquainted with the law is narrow indeed. 
An accountant who successfully passes the 
CPA examination has passed a section on 
business law. That was incorporated in the 
examination to insure the public that the 
accountant had sufficient knowledge of law 
affecting business matters that he could 
more effectively serve the public. A person 
who successfully passes the examination has 
demonstrated a knowledge of taxes because 
tax questions are included in one of the 
four sections.
The line between the practice of the cer­
tified public accountant and the practice of 
the lawyer cannot be drawn with precision. 
As stated in Cowern v. Nelson, 207 Minn. 
642, “Lawyers should be the first to recog­
nize that between the two there is a region 
wherein much of what lawyers do every 
day in their practice may also be done by 
others without wrongful invasion of the 
lawyers’ field.”
The areas in which the services of the 
CPA are customarily employed in federal 
tax practice are:
1. Preparing federal income tax returns 
for taxpayers.
2. Representing a taxpayer before the 
Treasury Department which includes 
representing him at all levels of the 
Internal Revenue Service.
3. Advising a client on the tax conse­
quences of an actual or contemplated 
transaction.
4. Representing a taxpayer before the 
Tax Court of the United States.
The areas are not clean cut and those of 
you familiar with court decisions and 
legislative proposals know they often cut 
across two or more of these areas.
The overwhelming proportion of the gov­
ernment’s employees actually administering 
the tax laws are not lawyers but accountants. 
It is often psychologically beneficial that a 
lawyer not be sought to represent the client 
in the conference before the audit staff. 
Since income determination is the account­
ant’s excuse for being, the accountant has 
the proper background to interpret the in­
formation with the same eye as the auditor 
in charge. The courts and official bodies 
whose duty it is to supervise the administra­
tion and enforcement of the federal income 
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tax laws seemingly see no need to define and 
delimit the areas of tax practice in which 
accountants may engage. The Tax Court 
permits CPA’s to practice before it and has 
said that accountants should be permitted 
to assume jurisdiction of the incidental legal 
questions that may arise in connection with 
preparing tax returns. Speaking of the Tax 
Court, the Internal Revenue Code provides 
that “No qualified person shall be denied 
admission to practice before such Court 
because of his failure to be a member of any 
calling or profession.”
In the income tax field both the lawyer 
and the accountant have a function to per­
form. The service rendered should be the 
criteria for evaluation, and competition in 
the market place will decided the question. 
I believe in professional licenses and quali­
fications for obtaining such, but I have seen 
instances of non-professional persons having 
passed the necessary examinations who are 
not an asset to the professions.
The admission to the practice of law in 
this country has been in the control of the 
states and therefore the area of practice 
questioned can be different in different 
states. Some states require that a person 
qualified to practice either profession elect 
which one he chooses to practice, and Dean 
Griswold is suggesting such a system for 
tax practice which is under the jurisdiction 
of the federal courts.
If a man has been successful in obtain­
ing the license in both professions, who that 
is a member of only one of the professions 
is to say there should be legislation to make 
him elect which profession he chooses to 
practice? My belief is that such action is 
against public policy, since a person quali­
fied in both professions can more ably serve 
his client. Why should the CPA—Attorney 
be forced to tell his client he will have to 
get a lawyer, thus imposing an additional 
fee? The CPA—Attorney fee should be 
higher if he serves in both capacities, but 
I dare say more reasonable than two sepa­
rate fees imposed on the client.
The service should not be sold on a fee 
basis, however. To more perfectly point up 
the importance of adequate service I cite 
another personal experience. A farmer came 
into my office last winter with his records 
and a recap sheet of income and expenses. 
He had employed the services of three differ­
ent persons the three years immediately 
preceding and paid ten dollars each year 
for the service. Considering he had not 
received anything for the ten dollars, each 
year he had sought better counsel. The 
qualifications of those whose services he had 
used were two lawyers and one public ac­
countant. When he started to leave my office 
he was planning to take the records and 
leave me the recapitulation sheet. I sug­
gested that I should like for him to leave 
the records too. He did. I prepared the tax 
return and charged him one hundred dollars 
which he readily paid. He came back this 
year expecting to pay the same. Your clients 
will pay for a service if you have rendered it.
I may insert this word of warning to you 
lawyers. It is recognized among accountants 
that some of the best tax cases for our field 
of service often come from instances where 
lawyers, without adequate accounting knowl­
edge, have been preparing tax returns. I am 
acquainted with a case wherein a practicing 
attorney in tax trouble could not even draft 
the petition to file with the Tax Court, and 
his accountant had to draft it for him, which 
practice the Tax Court itself does not frown 
upon.
As I said earlier, the Certified Public 
Accountants do not want to practice law. 
They are interested in serving the public 
as accountants and one area of such service 
is tax practice. It appears that the legal 
fraternity, rather than being alarmed be­
cause the accountants were successfully 
buttering their bread from their service in 
the field of taxation, should be satisfied that 
there is enough for all who are willing and 
qualified to work at it.
“A Task for You, A Task for Me.” The 
task is, not to let the controversy result in 
decreased service to the taxpayer and im­
proper tax amounts collected by the Federal 
Government. If the energy and time ex­
pended on trying to suggest that one pro­
fession has invaded the field of the other 
were used to better the services each pro­
fession renders, the taxpayer and tax 
collecting agency will benefit.
The S which stands for service, and you 
must admit you are a service profession, is 
too often obscured by the parallel per­
pendicular lines through it. The $ sign is 
foremost in the eyes of too many practi­
tioners. Be sure the S before your eye is 
the S for service and not the S with vertical 
lines. You’ll do a better job and more right­
fully earn your fee if the benefit you can be 
to your client is foremost, and not the bene­
fit he will render your bank account.
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